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All-Party Group on Legal Aid: Meeting to discuss new Regulations under the Legal Aid, 

Sentencing and Punishment of Offenders Act 2012 (LASPO) 

7 November 2012, the Wilson Room, Portcullis House, 4pm to 5.30pm 

1. Chair: Baroness Scotland. 

 

2. Speakers: Stephen Jones, Michael Tant and Jacky Sullens (Ministry of Justice); Baroness Scotland; 

Andy Slaughter MP; Nicola Mackintosh (Mackintosh Law). 

 

Background to the Regulations  

 

3. Stephen Jones (Ministry of Justice) opened the meeting with a general explanation of the 

Regulations. He said that the aim of The Civil Legal Aid (Merits Criteria) Regulations 2012 was to 

reflect the current position – the only substantive change concerned clinical negligence. He added 

that the Funding Code had had to be adapted into a statutory instrument and that the merits criteria 

had the same structure as the current Code – criteria applied unless they were disapplied. There was 

still a need to actively debate the criteria but a date had not yet been set.  

 

4. He then discussed the  The Civil Legal Services (Procedure) Regulations 2012. He said that these 

replaced the previous Regulations and were operationally focused. The Regulations were subject to 

a negative resolution if prayed against within 40 days. He added that the Ministry of Justice had led 

on the Telephone Gateway and evidence for domestic violence aspects of the Procedure 

Regulations. The Regulations did not set out everything to do with the Telephone Gateway – they 

would be supplemented by statutory guidance. 

 

Evidence for domestic violence (i) 

 

5. Michael Tant discussed domestic violence. He said that the domestic violence exception from the 

general exclusion of private law cases from the scope of legal aid had been controversial. The 

Government was concerned about individuals falsely claiming to be victims of domestic violence in 

order to obtain legal aid. However, following extensive debate the categories of admissible evidence 

had been widened considerably – for example, it would now be possible to rely on a GP’s report or 

evidence of having used a refuge. It was hoped that the Procedure Regulations would be passed 

before Christmas.  

 

6. He added that he was aware of LAPG’s concerns about GPs charging for medical evidence. He said 

that LAPG had accurately understood the Government’s position: individuals would indeed be 

expected to cover the costs of obtaining evidence themselves. He referred to this as a pre-legal aid 

charge. However, he felt that the standard document required would not be a medical report but a 

pro forma letter, which should not be too expensive.  

 

7. Carol Storer said that many GPs were already charging around £50 for documents of the type 

described by Mr Tant. For example, they were sometimes known to charge that amount for a 

confirmation that a child had asthma.  

 

8. Michael Tant said that the Government did not have the power to control these charges as they 

were outside the health contract. He hoped that fees would usually be at a reasonable level. 
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9. Ruth Tweedale (Rights of Women) asked if evidence would be accepted if it showed that an 

individual was, for example, on anti-depressants or receiving counselling as a result of treatment by 

a partner.  

 

10. Michael Tant said that this type of evidence could be accepted. 

 

Telephone Gateway operators 

 

11. Roger Ralph (Chartered Institute of Legal Executives) asked if it was true that those operating 

the Gateway would not be legally qualified.  

 

12. Stephen Jones affirmed that this was the case. The operators would decide whether a case fell 

within the scope of legal aid. 

 

13. Roger Ralph said that it seemed to him fundamentally wrong that the operators would not be 

legally qualified. 

 

14. Stephen Jones replied that the operators would be experienced and would know what they were 

doing. They would not be giving legal advice – just deciding who was inside or outside the scheme. 

 

15. Roger Ralph said that he would like it recorded that CILEX had expressed very serious concerns 

about this. 

 

16. Stephen Jones added that there would be no limits on the length of the calls. If necessary, a call 

could be transferred to a senior manager. Decisions would be open to review. 

 

Evidence for domestic violence (ii) 

 

17. Baroness Scotland spoke about domestic violence and raised a number of concerns. She noted that 

this was a very sensitive area and great care had to be taken – the wrong approach could lead to 

harm and even death for victims. She reminded the audience that at least 120 women per year die in 

this country as a result of domestic violence.  

 

18. She expressed concern that regulation 33 of the Procedure regulations seemed to require proof of a 

pattern of behaviour. If someone had just become a victim of domestic violence for the first time, 

there would be barriers to proving this. Each of the types of evidence permitted by the Regulations 

had its difficulties: 

 

 Criminal proceedings: vulnerable individuals are often fearful of contacting the 

police. 

 An undertaking under section 46 of the Family Law Act 1996 in the past 24 months: 

this time period seems restrictive, and where cross-undertakings are given, this makes 

the individual ineligible for legal aid. 

 Judgment in a fact-finding hearing: this depends on the individual having legal aid for 

the hearing in the first place. This will be problematic if there is no other evidence of 

domestic violence. 
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 GP evidence: it would be interesting to know if the Department of Health could 

become involved in this. Could the costs of obtaining evidence be covered? Also, it 

would be hard for evidence of psychological violence to be conveyed in a “tick box” 

report – would the court be able to rely on such evidence? 

 Evidence from a refuge or other organisation or a referral from social services: this 

would work for those who had been in their situation for some time but would not be 

so useful in emergency situations. 

 

19. Michael Tant responded to Baroness Scotland’s points. Regarding emergency proceedings, he 

noted that the criteria in regulation 33 of the Procedure Regulations only affected legal aid for 

private family proceedings – they did not apply, for example, if an individual was seeking a non-

molestation order or other emergency or protective measure. The criteria for legal aid for the latter 

remained as they had been pre- LASPO. He noted that if an individual had gained a non-molestation 

order, he or she would fulfil the criteria for private family legal aid.  

 

20. Regarding criminal proceedings, he noted that only one type of evidence would be required of the 

victim. Concerning undertakings and cross-undertakings, these were relatively rare and not usually 

made where there was a threat of violence. The Government had feared that including cross-

undertakings would bring more people into the system and fund perpetrators of violence.  

 

21. As for findings of fact, he said that these would usually arise early in the case, whereupon the 

individual would be able to apply for legal aid. However, there was an assumption that the 

individual would be self-represented up to that point.  

 

22. Baroness Scotland remained concerned that a lot of the most vulnerable victims would possibly not 

even have a GP, or be willing or able to go the police. How were these people to be helped? 

 

23. Michael Tant said that it was implicit in the Regulations that individuals would be taking active 

steps to protect themselves. The Regulations expressed this policy in a rather technical fashion. He 

did not feel that the requirements were so onerous as to exclude anyone in genuine need of legal aid. 

 

24.  Nicola Mackintosh (Mackintosh Law) observed that there would no longer be any legal help 

available for advising victims about the evidential requirements. Who would explain the Regulations 

to victims? 

 

25. Michael Tant said that the public would need to know what they had to do. However, this did not 

seem to him to be something that would require legal advice. It should be possible to construct 

practical guidance explaining the rules clearly. There might be some confusion at first. However, 

people could ring the non-mandatory phone line. 

 

26. Regarding medical evidence, he noted that this was not actually for the court – it was just to enable a 

funding decision to be made. 

 

27. Baroness Scotland said that this would surely result in having to go to the GP twice: once for a pro 

forma letter and again for more detailed evidence to satisfy the court.  
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28. Steven Hynes pointed out that in his experience a lot of evidence was required to demonstrate 

mental illness.  

 

29. Michael Tant said that if the GP sent a letter saying he or she had no reason to doubt the client, this 

would be accepted. 

 

30. Ruth Tweedale (Rights of Women) said that her organisation ran a phone line for women. Every 

day they spoke to women who had experienced domestic violence. Would evidence of police 

callouts be acceptable? 

 

31. Michael Tant said that this type of evidence would not be accepted. 

 

Overview of problems 

 

32. Andy Slaughter said that some important concessions had been made during the passage of 

LASPO. However, he felt that the Government was reneging on some of these through the 

Regulations by putting practical obstacles in the way of access to legal aid. He noted that the Lords 

tended not to vote on secondary legislation, but the Commons did. He added that there would be an 

opportunity to ask detailed questions about the Regulations and asked members of the audience to 

let him know about any pitfalls they could identify – the practicalities were important.  

 

33. More generally, he feared that the Government perceived pro bono work as an alternative to legal 

aid which could cover the areas left without provision post-LASPO. This had been clear from the 

meeting earlier that day of the All-Party Group on Pro Bono. However, many former legal aid areas 

are not in fact covered by pro bono. He also noted a recent article in the Daily Mail which had 

reported that the Justice Secretary, Chris Grayling, had ordered a review of legal aid, and that public 

confidence in the system was low. 

 

34. Lord Phillips of Sudbury said that one of the agonies of being a defender of legal aid was that 

Governments were not its best protectors. In the mid-1990s, Labour had also put through an Act to 

reduce legal aid. It was very difficult to do anything about legal aid. He noted that Lord Thomas of 

Gresford would be leading the challenge to the Regulations and advised comments to be sent to him, 

Lord Phillips or Andy Slaughter MP. There was a chance that something could be done, but he 

noted that statutory instruments cannot be amended – it is an “all-or-nothing business” and the 

chances of overturning an SI are low. However, he urged audience members to write pithy, factual 

and plaintive reports of their experiences. This might head off further cuts. 

 

35. Lord Beecham affirmed that it would be exceptional for the Lords to vote against an SI. 

 

36. Lord Bach said that he objected in particular to the new provisions on first tier tribunal appeals. The 

Government had not followed through on what it had promised. 

 

Issues relating to (i) judicial review and (ii) the Telephone Gateway 

 

37. Nicola Mackintosh began by discussing regulation 53 of the Merits Regulations. Regulation 53 

required individuals, but not businesses, to have exhausted all other alternatives before seeking 

judicial review – there was no criterion of reasonableness.  
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38. She then discussed the Telephone Gateway. She noted that the Procedure Regulations were not yet 

in their final form. She was concerned about the Gateway being run by non- legally qualified 

individuals. She was also concerned about the exemptions. There were currently three categories: 

those under 18, those who had been deprived of their liberty and a third category of persons 

previously assessed as unsuitable for the Gateway and seeking advice on a linked problem from the 

same provider. She felt that these categories excluded many vulnerable persons who would still have 

to use the Gateway: for example, emergency cases, the elderly, those lacking physical or mental 

capacity, those who do not feel comfortable talking on the telephone or cannot even access one. She 

added that third-party authorisation is not discussed in the Regulations – will it be in the guidance? 

What if someone does not have the mental capacity to authorise a third person to contact the 

Gateway on their behalf? What if they cannot write? Who would decide if a person could avoid 

using the Gateway? 

 

39. Stephen Jones attempted to respond to some of these concerns. Regarding judicial review, he noted 

first that the the Legal Aid, Sentencing and Punishment of Offenders Act 2012 (Amendment of 

Schedule 1) Order 2012 was designed only to deal with a technical issue – it had been felt that 

judicial review might be available through some of the paragraphs of Schedule 1 of LASPO other 

than the intended paragraph 19, so the Order was intended to ensure that only paragraph 19 could be 

used.  

 

40. Regarding regulation 53, he affirmed that this adds an extra test on top of the usual requirements for 

exhaustion of alternative remedies found in regulation 39 of the Merits Regulations. The individual 

must pursue other means of resolving the issue, such as a statutory appeal mechanism if available.  

 

41. Nicola Mackintosh asked why there was not a criterion of reasonableness or appropriateness in 

regulation 53. 

 

42. Stephen Jones said that alternative methods which were not in fact available to the client would not 

be included. There would be no expectation on the client to do something that wasn’t possible. He 

added that regulation 53 was not about ombudsman schemes: it concerned statutory appeals. 

 

Challenging statutory instruments 

 

43. Baroness Scotland said that if the Regulations did not in fact deliver what Parliament had intended, 

they should be challenged. It tended to be the case that if an SI was a “curate’s egg” with some good 

parts and some bad parts, it was often passed because of the good parts. However, an SI with no 

good parts offered an excellent opportunity for challenge. Those “on the ground” should try to 

provide evidence for the challenge.  
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