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All-Party Group on Legal Aid meeting with Lord McNally, Minister of State for Justice 

29 October 2013, Committee Room 9, Houses of Parliament 

Chair: Karl Turner MP  

Speaker: Lord McNally 

Yvonne Fovargue MP opened the meeting by announcing the result of the APG on Legal Aid’s 

Annual General Meeting. From now on, Karl Turner MP would Chair the APG. Yvonne Fovargue 

MP would now be Secretary. Lord Phillips of Sudbury and Lord Bach would continue as Vice-Chair 

and Treasurer, respectively. 

Karl Turner MP welcomed Lord McNally. 

Lord McNally gave the following address: 

Thank you. As many of you will know I am, as of the recent reshuffle, no longer the Minister with 

responsibility for legal aid policy. That honour now falls to our new ministerial colleague, Shailesh 

Vara, who having picked up the ways of high office remarkably quickly has had to decline being here 

tonight due to diary commitments. 

It is my pleasure, as one final act as legal aid Minister, to be here this evening to discuss the 

Government’s legal aid proposals. I shall leave it to others to judge whether that pleasure derives from 

the act itself, or its finality. 

When the current Government came to power in May 2010, it outlined that its most pressing concern 

was to restore stability to the public finances. I do not need to recite the facts of the nation’s finances 

as we found them nor those of the challenges which remain. The former Chief Secretary to the 

Treasury summed it up well, if not expertly, on leaving office when he simply said ‘there’s no money 

left’. 

Since then the national deficit has been reduced by a third and while this is good news it means, by 

definition, that we still have more than half the job to do. 

This one sentence explains, therefore, why in the same month the Government implemented savings 

from the legal aid scheme through the Legal Aid, Sentencing and Punishment of Offenders Act it 

published further proposals for savings in the Transforming Legal Aid consultation. 

I don’t think I need to elaborate in detail on what that document contained as, considering we received 

almost 16,000 responses, it is safe to assume that our proposals were widely considered.  

Since then, in September, we published the imaginatively titled Transforming Legal Aid: Next Steps. 

Good Government involves listening and working with others to refine and improve policy and this is 

what we did with Next Steps. While we are proceeding with some proposals as published, others have 

been modified on the basis of consultation responses:  

• On prison law: we have ensured criminal legal aid remains available for all 

proceedings before the Parole Board in which it has the power to direct release and we have 

retained in scope sentence calculation cases where the date of release is disputed 
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• The proposed residence test now includes a number of additional exceptions, 

including one to ensure that children under 12 months do not have to a previous 12 months of 

lawful residence. 

Furthermore, we are undertaking further consultation on three others: 

• Restricting payment to legal aid providers unless permission is granted [in judicial 

review cases] subject to discretionary payment by the Legal Aid Agency; 

• Two options for revising the criminal advocacy fee scheme; and 

• A modified model of procurement for criminal legal aid. 

On the latter, we have been greatly helped by the positive contribution of The Law Society and others 

in responding to the consultation. 

We believe that our proposed, modified model is better able to achieve our objectives as a result.  

Under the modified model, we propose to retain the same level of choice for clients seeking criminal 

legal aid – as now and the proposed procurement process would not use price as an award criterion.   

Instead, providers will be expected to demonstrate that they have the right capacity to deliver services 

at the right quality.   

We also propose to maintain a duty provider scheme. In order for that scheme to be sustainable at the 

rates of pay we can offer, we propose to reduce the current number of contracts to deliver Duty 

Provider Work. We will do this by running a competitive tendering process for the services to be 

provided in each geographical area. However, any provider meeting the right criteria will be able to 

continue to undertake legal aid funded, ‘own-client’ work’. 

We are also proposing a phased approach to the overall reduction in remuneration. This would mean 

an interim fee cut of 8.75% in early 2014 followed by a further 8.75% reduction in fees in spring 

2015. 

On criminal advocacy fees, we have listened to the feedback from respondents and reviewed a revised 

fee scheme put forward by the Bar Council and are now consulting on two alternative graduated fees 

proposals: 

• A revised harmonisation and taper model; and 

• A system based on the Bar Council’s proposed variation of the Crown Prosecution 

Service model. 

The consultation remains open until Friday and I invite all of you to respond before the deadline.   

Before closing I should just note some of the matters for which legal aid continues to be, and will 

continue to be, available. Subject to means and merits tests, this includes cases where: 

o A person’s life or liberty is at stake; or  

o They are at risk of serious physical harm; or  

o Immediate loss of home, or where their children may be taken into care; or  
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o Where it would be likely to result in a breach of the individual’s rights under the 

European Convention on Human Rights, or European Law.  

This will not change. The legal aid scheme will continue to help thousands of people a year to access 

justice and ensure fair outcomes.  

I can assure you that the Government remains committed to those principles and to legal aid. 

I would be pleased to take any questions and I look forward to an interesting discussion. 

Lord Phillips of Sudbury noted that the advice sector offered crucial frontline services. He asked 

Lord McNally what the government’s latest thinking was on preserving and expanding the sector.  

Lord McNally replied that there had been a long discussion on this. One of the things to be faced was 

that advice agencies could not be protected any more that local authorities or central government 

departments. Large amounts of government money had been spent on assisting the advice sector. For 

example it had recently been given tranches of £100 million and £60 million. The government had 

challenged the advice sector to restructure and make cost-effective use of resources. As with the legal 

aid programme itself, the advice sector had been under financial scrutiny. It was an important part of 

justice to which the government had already given significant help. 

Lord Phillips noted that Citizens’ Advice Bureaux were already manned mainly by volunteers. The 

gains far outweighed the costs of running the service. He asked whether the government had looked at 

the costs downstream of citizens not getting proper initial advice. Had any attempt been made to 

quantify this?  

Lord McNally replied that some academic might do this but this was not how government worked. 

Each department was given a budget and had to work within it. Lord McNally said there may be 

knock-on costs but it was not for the legal aid budget to consider these: there needed to be wider 

debates. 

Yvonne Fovargue MP said that a lot of frontline services had already gone. She noted the huge 

success rate of tribunals in overturning welfare decisions. What would happen when people could no 

longer get advice? Had there been an impact assessment? 

Lord McNally said that he would be meeting with Iain Duncan Smith to discuss welfare. The current 

system, where tribunals catch any flawed decisions, was not ideal.  When faced with making legal aid 

cuts, the hard decision had been taken that welfare benefits were not as essential to a person’s 

wellbeing as other things such as their liberty. In a recession, the cuts would hurt. Within the Ministry 

of Justice’s terms of reference, Lord McNally and his team felt that they had got it right. He also 

wondered whether any other party would make any pledges to reverse the cuts. In the current climate 

he considered this unlikely. 

Yvonne Fovargue MP asked about the fact that legal aid was only available at the very end in debt 

cases, when an individual was about to lose their home. She called this perverse. 

Lord McNally said that this was perhaps the case, but he had to ask whether the use of taxpayers’ 

money was justified. The department had looked into other methods of resolving debt disputes. 

Roger Ralph (CILEx) said that the point of the legal aid cuts was that they were affecting not only 

provision but also the running of the courts. He had been to Aylesbury magistrates’ court recently. 
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Seven cases had been adjourned on the day he was there due to lack of time. This was not justice. 

When taken in the round the cuts had had a knock-on effect on everything. 

Lord McNally concurred that if services were cut there would be a ripple effect throughout society. 

There would also hopefully be benign effects. The Ministry of Justice wanted cases to be better 

managed. One of the main criticisms of the legal aid agency was that it was a slow player, but now the 

vast majority of fees were being paid on time. There were parts of the current English legal system 

that Charles Dickens would recognise for their delay and inefficiency. There needed to be better use 

of professional time. The budget of £1.5 billion was not an insubstantial sum and it could be used 

more efficiently to secure access to justice. The litigants in person issue had been raised. But in some 

places around the world, litigants in person were the norm, for example in the USA. A rise in their 

numbers would not necessarily cause chaos. In response to the point about Citizens Advice, the 

organisation had always been very much voluntary. 

Lord Phillips noted that Roger had pointed out that there were a lot of adjournments. 

Roger Ralph said that the closure of some courts meant that however efficient, the system had 

reached a plateau or tipping point. 

Lord McNally said the newspapers tended to rush to turn anecdotes into facts. With regards to court 

closures, he said that the court estate had not been modernised for 30 years. Geographically, it was 

often based on the medieval distribution of courts. The Ministry was looking at restructuring the court 

system. Court facilities were being brought up to date. 

Lord Phillips said that it cost very little in Sudbury for them to have a magistrates’ court as it was in 

the town hall. People would rather have a local court than a new court elsewhere.  

Nicola Mackintosh said that her own client base consisted of very vulnerable people, such as those 

with mental illnesses, needed community care and health care. The thing of most concern to her, 

except judicial review, was the proposed residence test and its application to her vulnerable client 

group. Some would not meet the residence test at all: for example, those who had not personally 

chosen to come to the UK (because they lacked capacity and had perhaps been forced) but 

nevertheless would now not be able to get legal help. In addition there were others who would not be 

able to regularise their position: because they lacked capacity, they would be unlikely to have a 

passport, visa or trail of paperwork proving their lawful residence. The vast majority of her clients 

would therefore not get legal aid. People who were suffering abuse and/ or  had mental health needs  

and other healthcare needs would be outside the law. She and her colleagues had discussed this at 

length but had not been able to identify a suitable set of evidentiary criteria to prove lawful residence 

amongst these clients. She asked Lord McNally if any work was being done to look at exempting 

vulnerable clients of this type. 

Lord McNally asked if she was only referring to immigrant groups. 

Nicola Mackintosh said no: this applied to all her clients. 

Lord McNally said that people with disabilities would surely leave a paper trail showing that they 

had been resident for more than a year. 

Nicola Mackintosh said that this might be the case but that it would often not prove lawful residence. 
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Lord McNally said that the government wanted entitlements to be changed so that somebody could 

not simply access legal aid “straight off the plane”.  

Lord Phillips suggested that Nicola should contact Lord McNally in writing giving examples. 

Lord McNally said that he doubted that the effect would be as widespread as Nicola imagined. 

Nicola Mackintosh said that she would write to Lord McNally. 

Lord McNally said that obviously one did not wish to hurt the most vulnerable. He said that he would 

be surprised if exceptional funding were not available for these clients. 

Dan Rosenberg (a solicitor at Maxwell Gillott Solicitors) said that he represented people with 

mental health issues and also teenagers who were in contact with social services. People who wanted 

and needed help had usually been in the UK for years. Somebody straight off a plane would be very 

unlikely to have a case. Regarding the new judicial review proposals, he had a lot of teenage clients 

looking for support from social services. Sometimes they had been to prison. Under the new system, 

when seeking to challenge decisions by local authorities not to grant support to these clients, lawyers 

would only be paid for judicial review applications if permission was granted, creating a high level of 

risk. For example, he had recently helped a girl who had just come out of custody, whose mother had 

died and who needed help from social services. Judicial review was initially refused but later granted. 

Now she was in stable accommodation and education. The effect of the judicial review had been 

massive, but under the proposed new system how could lawyers be expected to take a chance on 

unpredictable clients without the guarantee of being paid for their work? 

Lord McNally said that he had not used to believe that this kind of case was the real purpose of 

judicial review. Judicial review had not originally been a catch-all option. He now appreciated the 

value of judicial review but felt that surely there should be some hurdle to overcome to access it. 

What the government was doing was to try and comb out abuses will retaining the central core. The 

Ministry of Justice would have to monitor how much the requirement to “take a punt” on some clients 

would inhibit the system as a whole. He noted that lawyers would still get paid for preparatory work 

on applications. 

Dan Rosenberg said that it was not necessarily an issue of taking a view on the strength of a case, but 

on the nature of a client. 

Lord McNally said that hard cases of the type that Dan had mentioned could go to the legal aid 

agency for exceptional funding. He also said that there was a tendency in these meetings to present 

him with extreme examples. 

Dan Rosenberg pointed out that all teenage social services clients were in chaotic circumstances. 

Lord Low of Dalston asked whether the Ministry of Justice might look again at exceptional funding. 

Up until June 2013, the period for which figures were available, many fewer cases had been given 

approval than estimated.  

An official from the Ministry Of Justice said that the official figures were lower than expected but 

the full figures were not yet available. Things were not yet in a steady state. Also, volumes of 

applications had been much higher following the implementation of the Legal Aid Sentencing and 

Punishment of Offenders Act 2012 (LASPO). 
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Lord McNally said that exceptional funding should not been seen as a “get-out-of-jail free card”. 

Parliament always gave a run-in period before post-legislative scrutiny. As a general point he said that 

he felt that the debate had to move on. He did not personally want to see legal aid disappear. He 

wanted to see a cross-party consensus on legal aid, but did not know whether it could be achieved. 

Carol Storer said that the official figures from 1 April 2013 indicated that only five cases out of 212 

applications had been granted exceptional funding. This information had been released in a Freedom 

of Information Request. 

Lord McNally said that those figures surprised him, but there was bound to have been some 

distortion. Things would settle down.  

Karl Turner MP asked what the savings from LASPO would be. Was it impossible to say? 

Lord McNally said the anticipated savings were £300 million a year. The expenditure for legal aid 

had to go down from £2 billion in 2010 to £1.5 or 1.6 billion. LASPO had got the government more 

than half way.  

Julianne Marriott (a researcher for barristers’ chambers) said that if LASPO indeed needed a 

chance to bed down, why had new proposals for change suddenly been put forward just after LASPO 

entered into force? She also noted that the estimation of academics was that LASPO would cost about 

£40 million a year. There would be many extra costs such as those caused to the court system by 

increased numbers of litigants in person. Was this really about savings? 

Lord McNally said that of course it was about saving money. These proposals were not anything 

new. It had been agreed that there needed to be a curb on legal aid spending ten years ago after the 

report by Lord Carter of Coles, and six years ago there had also been a report by the Justice 

Committee. The question was, how much should the taxpayer be expected to pay for legal services? 

He had responsibility for taxpayers’ money as well as access to justice. The sector would have to 

change itself. 

Karl Turner MP mentioned the strong authorities indicating that savings would not be made. Surely 

this was ideological? It was a populist move, for example, to take money from prisoners’ advice 

services. 

Lord McNally admitted that it was popular. But he added that the government did not want a system 

that encouraged waste of taxpayers’ money. Also, even lawyers admitted that prisoners sometimes 

made unmeritorious claims. A whole raft of issues would be better dealt with by a proper prison 

ombudsman. The Ministry Of Justice had taken comb to the system. He added that it rankled with him 

personally that when he visited prisons he would see cards advertising legal services – this started 

alarm bells ringing for him. All he could do as Minister was to take the best advice on what the impact 

would be. It was true that the Ministry Of Justice  had moved on to crime very soon after LASPO: this 

was because the Department had been faced with another 10% spending cut. It would be far more 

fruitful in the future if the focus could be on how to make a more efficient system. He had lived 

through the 1970’s. He was reminded by the current actions of the Law Society and others of the old 

craft trade unions when the world was changing around them. 

Karl Turner MP said that he assumed Lord McNally was also referring to the Criminal Law 

Solicitors’ Association and the Criminal Law Bar Association. 

Lord McNally concurred. 
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Julianne Marriott asked if she could send Lord McNally the cost analyses that she had mentioned. 

Lord McNally said yes. 

James Sandbach (Citizens Advice) noted that clients had problems have did not fit neatly into 

categories. Given that categories under LASPO could be brought back into scope, would the Ministry 

of Justice look at making tweaks to the system? 

Lord McNally said that it was always attractive to think about this. He mentioned that legal aid 

spending was still just under £2 billion, but the cuts would bite. Looking ahead he did not see any 

administration reversing the cuts. The issue was to look at a budget of about £1.5 billion. If fewer 

people were going through the prisons there would be savings. 

Karl Turner MP said that it was not just about the  amount,  it was about the structure of the system. 

Given the current cuts, the system would soon look very different. 

Lord McNally said the government would be giving out fewer legal aid contracts but firms would 

adapt. 

Jonathan Blay (Citizens Advice) noted the current proposals for reducing standing for campaign 

organisations to bring judicial reviews. He pointed out that these were often the judicial reviews that 

were most likely to succeed. 

Lord McNally said that organisations used judicial review as a PR exercise, often just so that they 

could issue a press release stating that the y had brought one. 

Jonathan Blay pointed out that a press release did not cost anything. He said that he would hate to 

see the power lost, given the huge difference it could make. 

Lord McNally said that Ministry of Justice  had touched a nerve with judicial review and it would be 

worth looking after a decade to see if judicial review was in the right place. There was no proposal to 

take away judicial review as a mechanism. It was an important weapon in the hands of the citizen. 

Dan Rosenberg said that judicial review was in fact being taken away. For example, from foreign 

people and NGOs. The Howard League for Penal Reform had recently brought an important case 

regarding the application of the Children Act 1989 within prisons. The fact was that under the current 

proposals judicial review would still be there but people would not be able to access it. 

Lord McNally said that the Howard League would have made  its case better by engaging with the 

Ministry of Justice  rather than reaching for judicial review. Also, they probably would still be able to 

take that case. For him, the proposals were not more than a tweak to judicial review. 

Carol Storer said that she did not normally speak at meetings as she was a sponsor. However, on this 

occasion she would do so. She asked what people should do when responding to consultation papers. 

Judicial review provided a useful microcosm. The consultation paper spoke about “abuses”: what 

were they? The Public Law Project had identified only a tiny number of cases that could even vaguely 

be seen as “abuses”. Also, to get legal aid for judicial review it was necessary to show that all internal 

complaints procedures and alternative remedies had been pursued. Another inherent difficulty when 

bringing a judicial review was that the other side often had crucial information. For lawyers 

representing the powerless, this information was not initially obtainable. All sorts of hoops had to be 

jumped through before even issuing a claim for judicial review. Legal aid firms were not the same as 
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Clifford-Chance. Every day, Carol would hear from her members that they were likely to go bust in 

the next few months: sometimes three people would ring her in a day. She could not see how firms 

would be able to afford to take the risk presented by the new judicial review proposals. Providers 

would become risk-averse. The Legal Aid Agency might give a payment but there would be risk. The 

government said that there were abuses; practitioners did not see any abuse, only vulnerable clients 

and a lot of hurdles. 

Lord McNally said that what Carol and others saw was not what he saw, as they had different areas 

of responsibility. Parliament had to get its teeth into these proposals. He did not think that any part of 

the system should be free from scrutiny. It had been said by one of his predecessors that part of the 

Ministerial brief should be to try to create a less litigious society. The mood was still for people to go 

to court. He acknowledged that people working in the legal aid sector were not fat cats. Top criminal 

barristers were the minority. He understood the pain but some of it was unavoidable. The government 

had to make cuts, but it was listening. 

Karl Turner MP noted that the average solicitor funded by criminal legal aid earned only £28,000 a 

year, five years after qualifying. For members of the junior bar the figure was more like £35,000 but 

out of this had to come all of chambers’ expenses and travel costs. People were not earning fortunes.  

He then closed the meeting and thanked Lord McNally for attending. 

  


