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All-Party Group on Legal Aid: Meeting on Competitive Tendering for Criminal Legal Aid 

Contracts 

20 March 2013, Committee Room 9, House of Commons 

1. Chairs: Lord Bach and Carol Storer. 

 

2. Speakers: Dr Elizabeth Gibby (Deputy Director responsible for Legal Aid and Legal 

Services Policy at the Ministry of Justice), Stephen Hockman QC (Head of Chambers at Six 

Pump Court and former Chair of the Bar Council), Richard Miller (Head of Legal Aid at the 

Law Society), Greg Powell (Managing Partner of Powell Spencer and Partners Solicitors and 

Executive Officer of the London Criminal Courts Solicitors’ Association), and Robin Murray 

(Senior Partner at Robin Murray and Co Solicitors and Vice-Chair of the Criminal Law 

Solicitors’ Association). 

 

3. Lord Bach opened the meeting and invited Dr Elizabeth Gibby to speak. 

 

Dr Elizabeth Gibby 

 

4.  Dr Gibby began by discussing the background to the Government’s forthcoming consultation 

on crime competitive tendering. She noted that in the current difficult financial situation, 

Ministers needed to find ways of obtaining efficiency and value for money. It was hoped that 

the Legal Aid, Sentencing and Punishment of Offenders Act 2012 would save the Ministry of 

Justice £320 million per year. Dr Gibby explained that the Ministry of Justice had been asked 

to find savings of around £2.2 billion over a four year period.  Today’s Budget had stated that 

a further 1% would also be cut from the Ministry’s budget and as a result, Dr Gibby 

anticipated that the Ministry might well be asked to increase its savings to around £2.9 billion. 

 

5. In December 2011, the Government issued a Written Ministerial Statement which had stated a 

clear intent to introduce competitive tendering for criminal legal aid services. However, there 

had then been a pause to allow the market an opportunity to reform. It had been clear from 

this point that practitioners would need to adapt. In 2011, a promise had been made to engage 

with practitioners on this issue in 2013. This engagement process had in fact started in late 

summer 2012. 

 

6. On 5 March 2013, a second Written Ministerial Statement had been issued, which stated that 

the consultation on competitive tendering for criminal legal aid would be brought forward 

from autumn 2013 to April 2013, due to the pressures of the fiscal environment and the need 

to find further savings. Dr Gibby emphasised at this point that the consultation would not be 

on the principle of competitive tendering; but would seek views on a proposed model.  

 

7. Dr Gibby explained that Government had introduced competitive tendering into other areas of 

Ministry of Justice business, including the criminal legal aid telephone advice line, prisons, 

the defence solicitor call-centres, and the new telephone gateway for civil legal aid. In his 

2006 report, Lord Carter of Coles had made a compelling argument for a market-based 

approach to the criminal legal aid market. This would be the fifth attempt to introduce 

competitive tendering into the system.  
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8. In light of the current financial pressures faced by the country, Ministers were keen to 

accelerate the timetable for consultation.  Policy officials had already met with a number of 

stakeholders, both large and small. Some of the points made by stakeholders included: 

 

(i) We need fewer suppliers as the market is too fragmented. 

(ii) A “one size fits all” approach will not work. 

(iii) The duty solicitor concept needs to change. 

(iv) Advocacy should not be included in any new scheme. 

(v) Client choice should be safeguarded. 

(vi) The market is currently immature and can be likened to a “cottage industry”. 

(vii) Expenditure on criminal legal aid is reactive – it depends on crime rates and levels 

of enforcement. 

 

9. Dr Gibby added that she knew that her present audience might disagree with the proposed 

plans to introduce competitive tendering in criminal legal aid. She was aware that anxiety 

amongst practitioners and representative bodies was high. She was very keen to continue the 

engagement with practitioners to explore in more detail how to design a workable and 

efficient system for all. 

 

Stephen Hockman QC 

 

10. Stephen Hockman began by acknowledging the difficult financial position the Ministry of 

Justice found itself in. He said that the Bar was anxious to do what it could to help address the 

deficit. However, there needed to be a balanced appreciation of the current situation. It was 

often said that our system was expensive. But, our system was by no means the most 

expensive in the world, or even in Europe. The consequence of generous legal aid provision 

was to enable the courts to run efficiently. Also, the demand for the justice system, unlike 

other public services, must be going down, because crime has been dropping dramatically, 

both under the previous Government (by 40%) and the current one. Therefore, the costs of 

criminal legal aid must, to some extent, be self-regulating. Legal aid in the criminal courts 

followed a graduated fee structure. Over the last three years, payments to advocates had fallen 

by around 15%. Overall, the criminal legal aid bill could not be held responsible for the 

current fiscal issues facing the Ministry of Justice and the Government in general. On the 

other hand, there could be scope for savings in how cases are managed and progressed. 

However, there was a need to retain the current cohort of good practitioners. Slashing legal 

aid and the defence budget was the wrong approach. 

 

11. Mr Hockman added that he had been surprised to learn just now from Dr Gibby that the 

consultation would be on the model only, and not the principle, of a system of competitive 

tendering. He wondered if this represented a change of direction, or had always been the 

intention. However, it was good to have an opportunity to engage with the Government, even 

on the narrow point of the preferred model. It was important to remember that price 

competition did not always lead to savings – prices could rise instead, as with the example of 

energy providers. The Government needed to be more transparent about its plans so that it 

would be possible to critique the plans properly. He felt that if the aim was to drastically 

reduce costs, imposing downward pressure by way of a “Dutch auction” was not the best way 

of doing it – this would merely impose an artificially “competitive” structure which would not 

really be competition at all. 
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12. Mr Hockman also emphasised the crucial importance of the availability of highly skilled 

advocates in ensuring the integrity of the UK’s criminal justice system. He felt that it was an 

asset of the system that the same counsel can be available either for defence or prosecution: 

this means that they perform both roles appropriately and fairly as they have an insight into 

what it is like to be on the other side. The current system of high-quality advocates has also 

provided the source of recruitment to the judiciary and contributed to the reputation of our 

system. He foresaw a future in which the only way to survive would be to join with others and 

bid – the individual, independent advocate would be a creature of the past. He added that as 

an advocate himself, he knew he could be perceived as partial, but he urged the Government 

to reconsider its position and ask if the disadvantages would be a price worth paying. 

 

Richard Miller 

 

13. Richard Miller thanked Dr Gibby for the work she and her colleagues had undertaken in 

engaging with practitioners. It was really positive to hear that Dr Gibby had heard and 

understood the arguments. However, there remained many unanswered questions. What 

would the ‘widget’ be - what is the main unit for payment? Would it still be a case? Or a 

police station slot? At what time of day? How would it be possible to realistically bid on a 

swings and roundabouts basis? What would be the quality measures? He noted that Peer 

Review is currently unavailable and it would take years to reintroduce it. Mandatory 

thresholds could not determine who would/ would not get a contract. How would it be 

possible to tell the difference between an economically efficient bid and a “suicide bid”? Mr 

Miller referred to the LSC’s previous response when asked this question in its development of 

the Best Value Tendering proposals: “we can’t”. If the Government gets this wrong, then the 

result might be the collapse of the criminal justice system. Mr Miller questioned whether this 

would actually deliver any savings.  He explained that the Labour Government had not said 

that they would make savings from competitive tendering, but that they believed it would 

ensure they were getting the “most efficient” price. But it was quite clear from Lord 

McNally’s speech at the LAPG conference that this Government were doing this because they 

believe that it will save money. However, the Government had not specified how much 

money would be saved. The Government already knows how much it costs to provide this 

service, thanks to the pilot public defender service, which turned out to be significantly more 

expensive than private practice. 

 

14. In addition, firms would find it difficult to know what the new overheads would be, and to 

meet them. Firms will find it difficult to bid when the work is changing – should they 

therefore consider factoring this risk premium into their bid. Digital working was obviously 

the way forward. But this would present key difficulties in terms of investment costs, but 

where would the cost savings come from then? Also, what would happen to staff from 

“losing” firms? Would other firms have to take them on? There was a possibility of legal 

challenge here, and it was unclear whether the Government would consider indemnifying 

firms. Chris Grayling recently said that the UK is a good place for legal services. How will 

this claim hold up if there is chaos in the criminal courts and criminals are being released into 

the system?  
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Greg Powell 

 

15. Greg Powell said that he was very shocked that the consultation would only be on the model, 

not the principle, of competitive tendering. He had anticipated a consultation on the principle 

followed by a further consultation on a proposed model. He was filled with sadness at the 

dismantling of a once-great justice system. He had been a solicitor since 1976. Clients 

frequently had overlapping problems which all needed to be addressed. They would no longer 

get the help they needed. A huge wedge was being driven between civil and criminal services. 

Local services would be destroyed. There would be huge queues of people who could not get 

help. He noted that London needs special attention – there are about 480 firms, covering a 

hugely diverse variety of work and assisting different client groups. The top 20% of firms in 

London only deal with a small amount of work – it is fragmented. 

 

16. Mr Powell added that the problem is that competitive tendering in the criminal legal aid 

context is not a true form of competition at all. The bid is a “life or death bid” – if the firm 

loses, it will probably face shutting down. This is different from, for example, a bid to provide 

cleaning services for a hospital – if the bid fails, the cleaning company can make another bid 

for some other work. If only forty firms are retained in London, this would mean 440 closing 

down, which would be a disaster. He noted the recent example of the virtual courts system: 

the result had been that people who were unrepresented went to prison a lot more than those 

who were represented. The prison population could therefore also rise as a result of the 

introduction of competitive tendering, because there would be an inadequate service for 

clients. In Mr Powell’s view, the most inefficient players in the system were the police and 

the Crown Prosecution Service (CPS). He felt that the 24-hour period for holding a suspect in 

custody before charging them was too long, and encouraged police to be inefficient. He 

described the CPS as “chaotic”.  

 

17. Many key questions remained about the new system: would it be imposed on London? Would 

there be differentiation between areas? Would it be possible to bid simultaneously for 

contracts inside and outside of London? Would local communities, particularly small towns 

and rural areas, be adequately represented? Will Government state the number of providers? 

If they are considering consortia, then why bother trying to consolidate?  There is only one 

way to get savings and that is to set a price cap.  Then it will just be the VHCC Panel tender 

all over again.  There will be unintended consequences. 

 

Robin Murray 

 

18. Robin Murray began by saying that he had not opened a legal aid practice to earn a lot of 

money. He had wanted to help to balance the scales between the overwhelming power of the 

state, and the situation of people who were not wealthy or articulate. Legal aid practitioners 

perform a vital function in a democratic society. The Government’s plans for crime 

competitive tendering would put the system under serious threat. Legal aid is a delicate 

system. The effects of radically changing the system cannot be predicted. The message from 

Ministers in recent meetings had been chilling. As a result of that discussion, the statement 

made by Dr Gibby about the scope of the consultation was not surprising. The sector was in 

for a massive shake-up, rather like what the financial sector had suffered a few years ago. 

Practitioners were ready to support reform of the criminal justice system. But the Government 

was determined to go ahead with competitive tendering. However, this concept had been 
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shown to be uniquely unsuitable for our delicate criminal justice system. Comparisons with 

its use in other areas also suggest that it does not work – one example is care homes. The 

damage could be irreparable.  

 

19. Mr Murray was also concerned that criminal legal aid practitioners are frequently subject to 

bogus international comparisons with other systems, which are not run along the same lines, 

and to unpleasant propaganda which conflates turnover with profit and misrepresents 

advocates’ fees. It would also be very dangerous for democracy to leave criminal law in the 

hands of a few practitioners – surely this would make the sector more easily controllable by 

the state? He felt that such a move would be of a piece with other Government measures 

which seem to tend towards the erosion of justice, such as the introduction of closed courts, 

and the talk of repealing the Human Rights Act 1998. A monetary approach could not be 

relied upon to ensure justice. Dr Gibby and her team had an excellent understanding of the 

issues, but they were in a difficult place, as they were directed by a Government whose 

instructions came from the Treasury. Legal aid currently offered equality of arms, and 

practitioners had to fight to preserve access to justice. Mr Murray urged the audience to attend 

a meeting which the CLSA would be holding in May to oppose the principle of crime 

competitive tendering. 

 

Discussion 

 

20. Carol Storer thanked the speakers. She then asked, to balance the debate, whether anyone in 

the audience was in support of crime competitive tendering, or could at least present any 

arguments in its favour. 

 

21. Roger Smith said that he had been to the USA to observe how competitive tendering worked 

in their criminal justice systems. The contracting systems in California, Oregon and 

Washington State appeared to be working. Some of the features of the Oregon system were 

high levels of spending on overheads, and maximum caseloads to avoid practitioners 

becoming overstretched. It was possible to make the system work, but it would always be a 

matter of making an “unholy deal”. The big players tended to be (often covertly) in favour of 

the introduction of competitive tendering, as they stood to gain from it through losing their 

competitors. After the initial shakeup, things tended to become fairly static and calm. 

Practitioners who  remained in business tended to have little motivation to provide more than 

a minimum level of service. However, as a point of principle, why should the public care 

about how many practitioners there are, so long as there is an adequate service? Practitioners 

in the UK needed to accept what was happening and work out how to deal with it. He thought 

there were three lessons learned: 

(i) The payment unit must be based on the case 

(ii) Need to put a lot of resources into managing the service 

(iii) Have to protect employees by enabling maximum case loads per FTE. 

 

22. Paul Mendelle QC (25 Bedford Row) introduced himself as a former Chair of the Criminal 

Bar Association. He said that the arguments against crime competitive tendering are rational, 

sensible and disinterested, and that he had ever heard a rational argument in favour of it – 

even Roger Smith (above) had only spoken about it from an economic point of view. 

Practitioners really care about the system and their clients – this is why they entered the 

system in the first place, not to make money. He called on the Ministry of Justice to bring out 



6 
 

its evidence; suggesting it was simply a leap of faith. It was depressing to present reasoned 

arguments to highly intelligent people like Dr Gibby which would simply be ignored. The 

intended reforms would lead to less quality and worse outcomes. 

 

23. Mark Trafford from 23 Essex Street felt that the eight-week period allowed for 

consultation would be inadequate and the tender timetable is unrealistic. He referred to the 

recent WMS stating that it was not clear that the consultation would be on a proposed model 

rather than the principle of competition. Practitioners felt that they were being pushed around 

by politicians who wanted to be seen to be “doing something”. Consultees needed to know 

the real figures. A big concern was that contracts would be given to big powerful companies 

with no legal experience. Lord Carter said that price competitive tendering is a long-term 

solution – it does not feel very long ago that he said that.  You have already seen a 15% 

reduction in spend.  In order to tender for this work we would need figures on which to 

calculate a bid.  Mark asked Dr Gibby whether she could assure the group that MoJ would not 

invite bids from the likes of Capita. 

 

24. Max Hardy (Vice-Chair of the Young Barristers’ Committee) asked what would happen 

at the end of the first round of contracts, when no competitors remained to bid for the next 

round? Would this create a monopoly? 

 

25. Prem Ahluwalia (Christian Khan) said that young practitioners were “at the coalface” and 

were finding it hard to survive. There seemed to be a lack of consideration of options other 

than competitive tendering. Why was the Government refusing to consult on other options? 

 

26. Rachel Francis (Young Legal Aid Lawyers) said that she felt that it was very crude to 

reduce access to justice to a cost-saving market analysis. 

 

27. Robin Murray said that it was appalling that the consultation period had been curtailed. 

 

28. Mark Trafford agreed that the timetable was terribly short, and revealed a gulf of 

understanding between politicians and practitioners.  

 

29. Richard Miller said that the timetable was so unworkable that the reforms simply would not 

happen within the timeframes anticipated. It is not plausible that we can get from a standing 

start now to a workable model by the autumn. The Law Society has never taken the position 

of opposing price competitive tendering on principle. Instead, we have considered each model 

proposed, and have explained why we consider that model to be unworkable. There are many 

problems with competitive tendering that we cannot envisage a solution to, but we are willing 

to consider each proposal on its own merits. 

 

30. Greg Powell described the planned introduction of competitive tendering as part of a wider 

assault on the rights and resources of ordinary people. 

 

31. Dr Elizabeth Gibby responded to the questions raised in the discussion. She noted that it had 

long been clear that the Government intended to introduce competitive tendering, subject to 

views expressed in a consultation. Ministers would be interested in all views, even views 

opposing price competitive tendering, and to alternative ideas for models which would 

produce efficiency and cost savings. As to the level of projected savings, this could not be 
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disclosed at present as the consultation paper was still being written. Today’s Budget would 

also affect the calculations. Dr Gibby expressed surprise that anyone could think that quality 

would not be an important element in considering bids. Ministers would want to ensure that 

public money is spent on quality services. Careful attention would also be paid to future 

bidding rounds and how to make these viable. Dr Gibby stated that does not accept the 

argument that price competitive tendering would abandon access to justice – people who 

needed services would, of course, get them. Regarding the consultation period, Dr Gibby 

highlighted the Cabinet Office guidance on consultation timetables, specifically that the 

twelve week consultation period used previously would, in future, not be used routinely for 

all consultations. Dr Gibby explained that the consultation would be accompanied by 

stakeholder events throughout the period where every effort would be made to meet with and 

take account of the views of practitioners and provide information for those interested in 

preparing themselves for any future tendering exercise. 

 

 

 

 

 

 

 

 

 


