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All-Party Group on Legal Aid meeting to discuss the government’s consultation “Transforming 

Legal Aid”: 15 May 2013 

Chair: Lord Bach. 

Speakers: Laura Janes (consultant solicitor at Scott-Moncrieff and Associates LLP and at the Howard 

League for Penal Reform); Tim Owen QC (barrister, Matrix Chambers); Michael Fordham QC 

(barrister, Blackstone Chambers); Alison Harvey (Immigration Law Practitioners’ Association); Lord 

Beecham. 

Lord Bach opened the meeting. 

Laura Janes 

Laura Janes gave an introduction to the consultation paper, focusing on prison law and judicial 

review. She said that the document was not what it seemed – it was full of hidden financial, human 

and political consequences. It also went against things that the government professed to hold dear: it 

clashed with the so-called “rehabilitation revolution”. If implemented, the proposals would mean that 

effective accommodation and support for vulnerable prisoners would be completely gone from scope.  

The paper would result in three major changes: 

1. Scope: the only prison law issues remaining in scope would be those relating to parole and 

disciplinary proceedings. Matters such as putting children and young people on suitable 

courses, or working with them to help them understand and change their behaviour, would no 

longer be in scope. As a point of comparison, a place in a children’s home can cost £250, 000 

a year. The saving from withdrawing legal aid from children cases would be just £4 million a 

year. In addition, the cost of taking a prison complaint through the internal prison complaints 

system is around £1000, compared to just £220 per case if legal aid is used. The changes 

simply do not make financial sense. 

 

2. Delivery: currently, advice and representation is delivered by specialist providers with a 

special schedule. They observe rigorous standards to provide a superior service. Under the 

proposed new system, no firm or other organisation would be allowed to offer legal aid prison 

law work without a crime contract. For example, organisations such as the Howard League 

and firms such as Scomo would not be able to do so unless they won a contract. 

 

3. Fee cuts: lawyers’ fees would be slashed by 17.5%, as would expert rates. This would be 

devastating for practitioners. 

Moving on to consider the proposed new residence test, this would mean that clients would have to 

have been lawfully resident in the UK for 12 months.  The consequences of the test would be 

discussed further by Alison Harvey. The Public Law Project had also produced a briefing (available at 

http://www.publiclawproject.org.uk/documents/updated_briefing_residence_and_fees.pdf). 

Regarding judicial review, practitioners would only be paid for their work on an application if the 

application were successful. This would mean that they would have to work for hours without 

knowing if they would be remunerated. This would not make business sense. Also, the removal of 

funding from “borderline” judicial review cases meant that many cases with a wider public interest 

would not be brought due to lack of funding. 

Tim Owen QC 

Tim Owen QC began by outlining the achievements made by publically funded prison law cases over 

the last 30 years. He noted that whenever lawyers stand up to defend legal aid, they get accused of 

self-interest. However, he personally had not done any prison cases since becoming a QC, so he 

http://www.publiclawproject.org.uk/documents/updated_briefing_residence_and_fees.pdf
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would not be financially affected by the proposed changes. Such cases are done by a handful of junior 

barristers. No one gets rich doing legal aid prison law. 

Mr Owen then noted the many important prison law issues which had been decided over the last three 

decades. Things had come very far since the courts first opened their doors to these cases. Should 

prisoners have their release date set in secret by the Home Secretary? No. Should they be kept in 

indefinite segregation? No. Should they be kept under Category A conditions year-by-year under a 

secret process with no right to know the reasons? No. Should they be banned from contacting an 

investigative journalist? No. Should prison staff be able to search through all property in a prisoner’s 

cell when they are not present, including privileged correspondence? No. Should prisoners be able to 

challenge inhuman and degrading treatment in prison? Yes. All of these questions were answered as a 

result of cases brought using legal aid. In addition, last year, the European Court of Human Rights in 

Strasbourg ruled against the UK government’s policy on indeterminate sentences and awarded 

damages to the claimants who had challenged this. In particular, the scheme was ruled to have made 

inadequate provision for rehabilitative courses for prisoners. This case was also brought using legal 

aid. 

Anyone with experience of running a prison would agree that these were all crucial decisions. One 

campaigner, a former governor of Brixton Prison and now a campaigner for human rights in prisons, 

had emphasised the importance of gaining prisoners’ respect. In the past, the courts had been 

unwilling to assist prisoners. There was an assumption that the custodian was in the right and the 

prisoner was a troublemaker. As Sir Stephen Sedley said in the foreword to the first edition of Prison 

Law (which Mr Owen co-authors) in the 1990s, prison officers used to see themselves as the law. 

However, following the landmark St Germain case in the late 1970s, all sorts of issues had been 

opened up to scrutiny: the judicial foot had been placed in the prison door. There had to be 

jurisdiction.  

It was impossible to imagine any party these days taking the stance of actually banning prisoners from 

accessing the courts. The proposed changes in “Transforming Legal Aid” would not go so far as this. 

But in practice, this would be the effect – access would be dramatically limited. A generation of 

skilled practitioners would disappear. This would happen unless effective opposition were mounted.  

Jeremy Corbyn MP took over as chair. 

Michael Fordham QC 

Michael Fordham QC spoke about the judicial review proposals. He began by saying that we should 

be happy for law and lawyers to be judged by the value of the work they do. The government should 

know the value of specialist lawyers because they use such lawyers all the time to defend themselves 

against judicial reviews. The Ministry of Justice’s proposals were an attempt by government to 

insulate government from being challenged in the first place. The proposals were said to be aimed at 

those whom the government perceives to be “timewasters” and “the unworthy”. 

To begin with “timewasters”, the government’s view, as expressed in the consultation, was that 

lawyers should not receive payment for judicial review claims which do not receive permission. The 

idea seemed to be that such applications wasted the court’s time. However, the consultation paper was 

not prepared to take the more moderate position that if the judge views the application as being totally 

without merit, it should not be paid for. Instead, lack of permission had been made the key issue. This 

was unjust. Sometimes a judge disagrees with the lawyers who prepared the application. However, the 

application could be properly and conscientiously brought. There are also cases which never reach a 

judge, because they are settled and the application is withdrawn. Decisions can be lawfully retaken. 

Cases can be overtaken by events. Faced with 10 properly brought cases in their early stages, Mr 

Fordham said that he would not be able to tell which 5 or 6 would receive permission. The result of 

the changes proposed in the consultation paper would be that none of the 10 would be brought. A 

responsible firm could not take them on. 
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Turning to “the unworthy”, the view expressed in the consultation paper was that “borderline” cases, 

prisoner cases and cases by non-residents should not be funded because it ‘undermines public faith in 

the system’. That is even though the cases are important, have legal merit, and there is no alternative 

remedy. The list of prisoner issues said not to ‘need’ judicial review is alarming: prisoners apparently 

do not deserve help. However, Mr Fordham pointed out, it was important to remember that judicial 

review is a remedy of last resort – if it is taken away, individuals will lose their last alternative. Some 

practitioners have stood up to defend people in Iraq whom they have never met. Foreigners have 

rights and so do prisoners. 

The rule of law demands accountability of public authorities. The rule of law means access to justice 

for marginalised groups: like prisoners and foreigners. They have rights under the law and must have 

effective avenues of redress. In Mr Fordham’s view, the government’s current proposals were 

unsubstantiated, ill-thought-out and would make Government unaccountable. If they were 

implemented, the Ministry of Justice would no longer be worthy of its title. 

Alison Harvey 

Alison Harvey described the residence test and its implications as not just an immigration issue, but a 

question of equality before the law. She outlined the key elements of the test, including that it would 

require those claiming legal aid to have resided lawfully in the UK for 12 months, which could have 

been any 12-month period at any time. It could technically affect British passport holders if they had 

never been resident, though the overwhelming majority affected would be foreigners. The test would 

create a huge administrative burden. As a comparison, guidance for employers on employing foreign 

nationals is around 90 pages long.  

A lot of damage had already been done to the rights of those seeking to remain in the UK. For 

example, a child who has leave to remain until the age of 18, who on reaching 18 no longer feels 

afraid to return to his or her country of origin but wants to stay in the UK because he or she has built a 

life here, is already outside of scope for claiming legal aid. The new proposals would limit scope still 

further. Another point to note was that many complex cases involve an international element. The 

residence test would make things even more complicated. It would also pit lawyers against their 

clients, which was unacceptable. 

Ms Harvey noted that the area of immigration was already beset by problems. The UK Border Agency 

had been so bad that it had now gone, but no one knew what would replace it, and so the future of 

immigration detention was uncertain. However, despite its huge power, the UKBA had not been held 

properly to account for its actions, for example its treatment of detainees with mental health issues.  

Ms Harvey concluded that the Ministry of Justice would not be interested in arguments as to the 

justice of the residence test. However, it would be more likely to respond to arguments about the test’s 

illegality and unworkability.  

Lord Beecham 

Lord Beecham described the consultation as “Orwellian”. He noted the very short timetable for the 

consultation: only eight weeks, including two bank holiday weekends. It was also the only 

consultation which he could ever recall having had to have amendments posted almost immediately 

after publication. He noted that one figure, originally given as £592 million, had been corrected to £92 

million: an adjustment of 88.4%! This was an example of the sort of quality we were contending with. 

The government often emphasised that legal aid had expanded since 1948. They seemed to expect 

things to remain static. The consultation raised a whole range of other issues. He noted that there had 

recently been a Parliamentary Question on the residence test. The government had admitted that it did 

not know the numbers involved. How, then, would it do an impact assessment?  
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Regarding judicial review, the Master of the Rolls had spoken out about the importance of judicial 

review as a constitutional protection. The Lord Chief Justice had said that the Ministry of Justice 

showed no appreciation for facts.  

Another example of what the government had done was in the area of insurance claims: relatively 

modest claims would be unfinanceable and the ones who gained would be the Conservative Party’s 

supporters in the insurance industry. Many clients would also be priced out of going to employment 

tribunals: with fees of up to £1000, claims would simply not be worth pursuing. This represented a 

clear incursion on individual rights. 

Regarding fee cuts, Lord Beecham noted that expert witnesses would face a 20% fee reduction. The 

fees would be ridiculously low. Many experts in London come from hospitals. If the hospitals are not 

reimbursed for the services of their experts, they won’t make the experts available.  

It was important to monitor what was already in train. The Low Commission was already looking into 

the effects of the Legal Aid, Sentencing and Punishment of Offenders Act 2012 (LASPO). There was 

also currently an interesting letter in the Evening Standard on the impact of the new proposals on 

BAME firms and clients.  

Lord Beecham’s final plea was that there was a need to look into alternative savings and the system as 

a whole. The government had isolated legal aid from all the other costs of the justice system, and had 

done the same when comparing the UK’s legal aid spend with that in other countries. The government 

was very interested in selling the UK’s justice system to rich foreigners, while denying justice to those 

who cannot afford it. 

Jeremy Corbyn MP invited Anne Hall to speak. 

Anne Hall 

Anne Hall explained that she was the mother of Daniel Roque Hall, a disabled former prisoner. She 

said that she and her son had been beneficiaries of legal aid after her son had been imprisoned for 

drug offences. He was severely disabled and required 24-hour care. In the criminal court, the judge 

had understood this and had asked the prison to confirm that the correct arrangements were in place. 

The prison had stated that it would be able to care appropriately for Mr Hall. 

Once Mr Hall was in prison, it soon became apparent that the conditions were, in fact, unsuitable. The 

experience was isolating and distressing. He was kept, at various points, in a care home for elderly 

people with dementia, and in the prison psychiatric unit. Neither had the facilities he required. 

However, for the first few months he was denied legal representation as he could not write, which was 

then a requirement for use of the complaints service. Prison staff refused to help him write a letter, 

and the prison maintained that he could not mount a challenge through the NHS, despite this being a 

recognised procedure. Mr Hall ended up in intensive care. The matter went to judicial review, and he 

was immediately granted a lawyer. 

Ms Hall said that she and her son had been very lucky to obtain such skilled and dedicated help from 

legal aid lawyers who were willing to challenge powerful government institutions. Good law was not 

about marketing, but about the availability of niche experts. The Court of Appeal eventually set Mr 

Hall free. Without legal aid, he could have died in prison. Ms Hall felt very proud of the fact that there 

is legal aid in the UK. It is vital for protecting the physical and mental health of people in prison. Mr 

Hall had been at no risk of escaping and was not a threat to society, yet he had been kept in a 

Category B prison where the only real priority was security.  

Jeremy Corbyn MP invited further contributions from the audience 

Paul Heron (Public Interest Lawyers) said that the Haldane Society of Socialist Lawyers had held a 

meeting with the criminal Bar and an unofficial strike had been mentioned as a possible reaction to 

the proposals. What was very clear was that the consultation was not based on economics, but was an 
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ideological assault on access to justice, on judicial review (holding the State to account), and on 

democracy itself. This government would deny access to justice to those tortured in Iraq! Massive 

changes had only recently been made which limited the rights of working class people to access 

justice. The campaign against LASPO had not been strong enough. What was required was strike 

action:  a withdrawal of labour. The consultation was a step too far. Mr Heron was worried that the 

proposals would go through and the next government would not reverse them.  

Andrew Sperling (Chair of the Association of Prison Lawyers) said that his Association had been 

set up in 2008 when prison lawyers were under threat from LSC funding proposals. It had campaigned 

for clearer, more transparent guidelines. It had received them the day before the new consultation 

came out! It was galling to have to do so much work at risk, without knowing if there would be 

payment, or, if there was no payment, why this was so.  

Mr Sperling currently acted for a prisoner with brain injuries, who had reached the end of his 

minimum tariff three years ago. He had not yet been released, because the rehabilitation courses were 

not designed for disabled prisoners. He also was not able to write a report on why he should be 

released. It was very lucky that someone along the line had contacted a lawyer. Mr Sperling thought 

there was no chance of this prisoner getting out. However, thanks to legal aid, it was possible to 

commission a social worker to carry out a report on the nature of the prisoner’s brain injury. Soon, the 

prisoner will have a review of his imprisonment. In this case, the prison staff and the probation officer 

have no knowledge of community care law. Without legal help, this prisoner would not be released. 

There were also very serious costs involved in his remaining in prison. In future, cases like these 

might not be funded. 

Simon Creighton (Bhatt Murphy Solicitors) said that the observance of the rule of law in prisons 

was very important. Prisoners were “the whipping boys of the press”. As the European Court of 

Human Rights had said, justice does not stop at the prison gates. Much of the former secrecy of prison 

proceedings, such as secret determination of release dates, has been removed by judicial review. As 

an example of how things used to be done, Mr Creighton mentioned the case of a prisoner who had 

committed murder. There were some unpleasant details which had upset the trial judge. Under the 

system of secret justice, the Home Secretary had authorised the whole life tariff. The file actually said 

that although this was unlawful, no one would ever find out! This resulted in more than 30 years of 

taxpayers’ money being spent on the prisoner, because the system was not accountable.  

Mr Creighton had also noticed a recent upsurge in the number of mother and baby prison cases. He 

outlined the recent case of a Spanish “drug mule”, who spoke no English and was pregnant with a 

child who it was known would be born with disabilities. She gave birth in Holloway Prison and was 

going to be separated from her baby. The UK social services said that Spain would not take her back. 

However, Mr Creighton intervened and gained a good result after liaising with the Spanish 

authorities. As a final point, he noted that prisoners rely heavily on being able to obtain legal services 

within prison, as they are not free to seek advice from other sources available to the general 

community, such as Citizens Advice. 

Denise Lester (solicitor at Moss Beachley Mullem & Coleman and Chair of the Law Society’s 

Children Law Committee) said that there was a need for holistic family law and a commitment to 

access to justice. The proposed residence test would create and absolutely unworkable system and 

place practitioners in conflict with their clients. It would give lawyers huge problems in complying 

with the Code of Conduct. They would essentially have to turn people away. Ms Lester said that she 

was currently dealing with a forced marriage case. The girl involved would not be able to provide 

evidence that she had resided in the UK for a year. This type of case needs an open-door policy for 

legal aid. The government has not thought through the implications of the residence test. Many who 

have been resident for the required amount of time will not have any evidence and will not be able to 

satisfy the test.  

Ms Lester also felt strongly that lawyers should be paid an appropriate amount for their expertise and 

recognised as highly skilled professionals. 
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Nikki Adams (Legal Action for Women) said that her organisation had started as a network of 

committed lawyers. It currently did a lot of work assisting women with self-help, but without the 

illusion that this could always be the answer. Opposition to the proposals would not succeed only on 

the basis of rational arguments. The campaign against LASPO was good but it did not go beyond 

lawyers and legal representatives. The current campaign needed to go further and reach the public. 

Unfortunately, most people’s experience of lawyers was bad. There was a need for the profession to 

deal with lawyers who are corrupt and lazy. Also, different branches of the profession must work 

together: immigration lawyers should work with criminal lawyers. The government was not interested 

in justice; it had a very different agenda. The profession had to “go for broke” to succeed. For 

example, if lawyers occupied the High Court and invited the public to join them, it would have a 

massive impact. The cuts (and not just to law) had created a state of crisis. 

Judith Freedman (Consortium of Expert Witnesses) said that expert witnesses had a bad name. 

The government apparently viewed them as so powerful that it had taken them to task on slowing 

down the courts and making the process more expensive. At least one Ministry of Justice 

representative had actually said that the Ministry’s aim was to driver expert witnesses out of work. If 

this happened, their vital expertise would be lost and families would lose their children. There were 

many cases where a social worker was hostile towards a family, but an expert witness had been 

brought in and had offered a different perspective on the situation. Expert witnesses take into account 

all the circumstances – for example, they seek the views of fathers who are in prison. Even now, there 

are prisons which do not allow prisoners to have consultations with a psychologist – it is up to the 

prison governor to decide whether to allow it. 

Stephen Knight (criminal barrister and Haldane Society member) said that practitioners needed 

to do more than respond to the consultation: they needed to call for industrial action. They needed to 

unite in a single organisation. They had lost so many times because campaigns were so disjointed. 

Together, they could win. 

David Lammy MP (Labour, Tottenham) said that the idea of one of his young constituents being 

arrested and not given any choice over his or her defender was abhorrent. He added that he himself 

was a lawyer and had benefitted from legal aid in the past. Unfortunately, gripes about legal aid had a 

tendency to sound like lawyers complaining about their own fees. Even in this room, he had heard 

much use of “legalese”.  Campaigners needed to cut through this to reach the wider public on this 

constitutional issue. Everyone in this country has at some point wanted to challenge a local authority 

or other State body. The campaign needed to reach these people. This consultation chipped away at 

fundamental rights, but Parliament would not have a vote. There would be no vote in the Commons. 

Mr Lammy concluded that he would be personally supportive of strike action. These issues were 

fundamental, and unless the debate moved beyond legal aid and beyond the pages of the Guardian, 

they would bring about the end of justice system as we know it. 

Sam Westmacott (child psychologist and expert witness) said that the consultation was the result of 

a group of analysts working on their own analytical model. They had not consulted anyone about it 

when drawing it up, and they did not have any idea of the effects. They had not done an impact 

assessment on the effect of the proposals on other areas such as social services and education. Would 

it be possible to throw the consultation back at them and tell them to start again? The consultation 

showed them to be out of touch with reality, and its proposals would damage the checks and balances 

in the current system. Input from experts would have helped to avoid this. 

Lord Beecham noted that even the Daily Telegraph had spoken out against the proposals. If 

implemented, it would truly be the end of justice as we know it. 

 


